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Lawyers’ Relief 


By Matcotm McDermott, Dean of the University of Tennessee School of Law 


(Address delivered at meeting of Los Angeles Bar Association, June 26, 1929.) 


Mr. President, 
Members of the Los Angeles Bar, 
Ladies and Gentlemen: 


In his recent Life of Andrew Jackson, Mr. 
Gerald Johnson undertakes to state that 
General Jackson and all other Tennesseeans 
objected to Aaron Burr’s killing of Alexan- 
der Hamilton on the ground of technique 
only,—they insisted that Hamilton should 
have been hung rather than merely shot. 

In view of this brilliant author’s portrayal 
of the swashbuckling temper of Tennesseeans 
(a view that is reflected in many quarters) 
it is fitting, I take it, for one who comes from 
that State, even into a western community, 
to preface his remarks by saying that he ap- 
pears unarmed, and on an altogether peace- 
ful mission. In fact, I am happy to assure 
you, my friends, that in the century that has 
elapsed since Jackson’s day, Tennessee has 
improved; she has evolved, despite her legis- 
lative fiat against the whole theory of evolu- 
tion. 

The best evidence of her final entrance 
into the fold of Hamiltonian respectability 
(according to the view of many) is to be 
found in the fact that last November she 
delivered her presidential electoral vote to 
your distinguished fellow citizen, the Repub- 
lican nominee. We assure you it will never 
happen again—unless you persist in offering 
to the country men of the splendid type and 
character of our noble President! 

I am happy, indeed, Mr. President, to have 
this opportunity of bringing to you, members 
of the Los Angeles Bar, the greetings of 
your brethren in Tennessee. The bond of 
fellowship that binds the bar knows no bar- 
riers; it surmounts the Rockies and spans the 
continent. 

Tennessee’s warmest hospitality will be 
yours if you will honor us by attending the 
annual meeting of the American Bar to be 
held in Memphis next October. Were it not 
that I am in virgin prohibition territory, I 
might advert to the fact that it is an open 
question whether Memphis, located as she is 
by the Father of Waters, is a more strategic 
meeting place for the Association than would 
be your Mexican border. On behalf of the 


Tennessee Bar I urge you to come and be 
our honored guests. 

This is a day of “reliefs” ; men and women 
everywhere, it seems, are clamoring for “re- 
lief” of one kind or another,—that is, every- 
body but the lawyer; he has been kept too 
busy trying to keep up with the latest “re- 
lief” of the other fellow, to be able to think 
of himself. Just now the Federal Congress 
sits in extraordinary session for the avowed 
purpose of handing out reliefs. The farmer, 
we are assured, is at last to get his much 
sought relief in a new form. 

You will recall that some years ago we 
solved the farmer’s problems by making it 
possible for him to borrow money from the 
Government. Like many of us, now that he 
has borrowed all the money he can get his 
hands on, and finds himself unable to meet 
the payments becoming due, he returns and 
demands more relief. That is natural, and 
the great American Congress now says it is 
going to give the farmer another good dose 
of relief. 

At this same sitting Congress is proposing 
to grant “much needed relief’ to American 
industry. It would seem that American 
manufacturers, and other producers, have not 
been making enough money in recent years, 
or else they have had to contribute too much 
of it to political campaigns, and hence they 
too must have some “relief.” This is to be 
given in the form of higher tariff duties. It 
is amazing what sweet relief can be given by 
this simple expedient. If we were in Wash- 
ington during the coming weeks, we should 
see one deputation after another appear for 
no other purpose than to beg relief in the 
form of increased tariff. 

It matters little that the average Congress- 
man, in dishing out this form of relief, has 
no comprehension of the economic problem 
involved. Many of them, if asked to expound 
their views on the tariff, would have to resort 
to the platform of a rural Congressman from 
Kentucky. When pressed for his stand on 
the tariff, he stated that he had given much 
study to the problem and his position was 
this: “If the tariff is too high, then let’s 
lower her, and if she is too low, then let’s 
heist her.” 
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And so it goes, one group after another 
demands its pet form of relief. Some of these 
groups do not get very far in their demand 
because they are so small that their votes 
would not count; but with farmers, laborers, 
war veterans and industry, it is different. 
They represent many votes, and therefore do 
count; hence they must have their reliefs. 

I am particularly proud of our legal pro- 
fession because in all of its history there is 
no evidence of where it has ever sought bene- 
factions. It has never clamored for any form 
of relief. The members of this profession, 
throughout the centuries, have pursued their 
even course of service in the solving of the 
knotty problems and controversies of man- 
kind. They have never sought bounty. For 
a long period they could not even charge for 
their services. Later on, their fees were al- 
lowed in nominal amounts only. Today, all 
they ask is reasonable compensation for their 
labors. So far as I can find, this is all that 
lawyers have ever asked for themselves, and 
surely it is the most they have ever received 
at the hands of the community. 

I intend to break the precedent tonight. 
The time has come to raise the hue and cry 
for lawyers’ relief. And this demand is made 
in the name of lawyers for the relief not only 
of the bar but of the bench, of the laws, and 
of the very legal system whose instrumental- 
ities We are. 

You are well aware that the favorite in- 
door sport in this country today is that of 
mourning over the so-called breakdown of the 
administration of justice, criticizing the 
courts, berating the legal profession, and gen- 
eral fault-finding with our legal system. We 
hear it on all sides. 

It is about time that we took our bearings 
to see just where we stand and to understand 
fully just what course we are pursuing in 
America. 

Let us look for a moment into the nature 
of this thing we call citizenship. Under the 
common law, citizenship is a status, a legal 
relation existing between sovereign and sub- 
ject. That relationship was originally quite 
simple. It involved a simple set of rights and 
duties. The subject owed his sovereign alleg- 
iance which was manifested in two primary 
duties, one to bear arms when summoned in 
times of war, and the other to pay taxes in 
times of peace. In return for this simple 


form of allegiance, the sovereign undertook 
to protect the citizen, by his armies in times 
of war and by his courts in times of peace. 


Such was the uncomplicated nature of citj- 
zenship in early days: protection, from the 
sovereign; allegiance, in the bearing of arms 
and payment of taxes, from the citizen. 

Behold, what has come to pass! We as 
subjects or citizens still do just the two 
things: we pay taxes (somewhat grudgingly), 
and we bear arms (sometimes by draft). But 
look to the other side. What do we demand 
of our sovereign, our government? Are we 
satisfied with protection alone? By no means, 
Step by step we have demanded and are de- 
manding of government, through its laws and 
legal system, scores of things never before 
dreamed to be the obligation of government, 
We demand that government shall educate 
us; we demand that government shall regu- 
late us; we demand that government shall 
show us how to operate our private business, 
how to plant and raise our crops; we demand 
that government investigate and solve all our 
problems, social and economic, as well as 
political. Nay more, we have gone to the full 
length of demanding that government shall 
make men moral; in fact the modern cry goes 
even further; it was voiced at a recent con- 
ference where it was demanded that if a man 
commit a crime, the punishment must be 
made to fit him and not his offense. The 
idea appears to be that if the law fails in its 
efforts to regulate all the actions of a citizen, 
and he violates any of the numerous prohi- 
bitions, it then becomes the duty of the law 
to remake the violator and assume responsi- 
bility for his not becoming a second offender. 

Today, whenever an individual meets a 
difficulty in his business or other affairs, he 
blandly says, “There ought to be a law to 
handle that.” When he can get a sufficient 
number to join him in his cry, then it rises 
to the dignity of a demand for “relief,” and 
so another relief measure is enacted. 

In this manner responsibility for the solu- 
tion of all the community’s ills is made to 
rest upon our laws, and in the last analysis, 
upon the bench and bar who ultimately must 
administer these laws. 

Now, when the layman begins to criticize 
the laws, the courts and the legal profession, 
let him stop to consider the Herculean task 
he has imposed upon us. Instead of being 
merely the protector of his life, liberty and 
property, our legal system, at his demand, is 
being converted into a sort of guardian of 
his private affairs, conduct and morals, 3 
well. 
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Many of these critics who delight to talk 
of the breakdown of our legal system ought 
to know that the job of serving as guardian 
of their morals would break down anybody 
and anything. 

Go into the courts today and what do you 
find? A large portion of the time and effort 
of those courts is consumed in trying to regu- 
late the private affairs of citizens, and in pro- 
tecting them against themselves. 

Do not misunderstand me. If by legis- 
lative enactment we could make all men good 
and could solve all the intimate domestic 
problems of life, of course we should all 
favor such an act. But we know it can not 
be done that way. The job of regulating the 
private affairs, life and morals of citizens is 
simply too big a job for the law. Any system 
charged with that task is doomed to break 
down. 

The relief I ask for lawyers, and by this 
| mean for our entire legal system, is that 
there shall be an end to this policy of making 
the law and the courts do for the individual 
what he ought to be made to do for himself. 
It is a relief we must have if courts and the 
legal profession are to function in their proper 
sphere. 

In this complicated society of ours, there 
is work enough in protecting the individual 
against the unlawful encroachments of others, 
without the added task of protecting him 
against his own weaknesses. 

The evil lies not merely in the fact that 
by following this course we impair our whole 
legal machinery; the unhappy consequences 
are more far-reaching than that, for the result 
must be the production of a generation of 
men and women without moral fiber, unable 
to stand on their own footing. 

See how the system works. A manufact- 
urer lacking in initiative and not caring to 
exert himself in eliminating waste and to cut 
the cost of production, can, by proper “relief” 
through the tariff, continue his inefficient 
course. His existence thus depends upon arti- 
ficial assistance from the law and not upon 
his merit as a producer. 

A farmer, who prefers to talk rather than 
to work the soil, can insist upon laws requir- 
ing the government to manage a large share 
of his business for him, and thus his continued 
operations—with more time for talk—become 
the responsibility of the law upon which he 
leans. 

With labor it is the same. By various 
forms of “relief the laborer can stand not 


upon his own initiative or merit, but upon 
artificial supports erected for him. 

The most striking example of the evil I 
am talking about is to be found in the very 
realm of morals. Do not think for one instant 
that I am harking back to the political argu- 
ments of the last campaign, for I am_ not. 
I am illustrating my point by reference to a 
class of citizens we have met, particularly 
since the enactment of the 18th Amendment. 
I refer to those men and women who never 
drank intoxicating liquors until after our 
laws forbad them to do so. I am talking 
about respectable men and women. You may 
recall in some of your associations that men 
and women of this type were and are staunch 
champions of prohibition. That appears a 
bit anomalous but the psychology of it is 
plain. Those men and women, when prohi- 
bition went into effect, became convinced that 
the law would keep them from becoming 
drunkards, and hence they could now let 
down the bars. (I use the word “bars” in a 
dual sense.) While they mean to continue to 
have their liquor, they apparently mean also 
to continue to have their prohibition in order 
that the law may save them from themselves. 

You see what has been going on. Men in 
this country are trying to substitute law for 
self-restraint; law for morality; law for 
thrift; law for honest effort and initiative. 

Having thus made this substitution of law 
for personal virtues, the layman takes the 
position that it is perfectly proper to play 
hide-and-seek with the law. Thus, the new 
definition of morality and temperance. is 
simply “not getting caught.” It is all right, 
think these men and women, to evade the law 
if one can get by with it. There is no longer 
any personal standard to reckon with, but 
only the law; and if one escapes the toils of 
the law, all is well. 

My friends, the time has come when we 
must demand relief from this policy. The 
legal profession must tell the American people 
bluntly and clearly that the law cannot do 
for them what they must do for themselves; 
that law cannot make character. To put it 
in another fashion, they shall not be per- 
mitted to shift to our law and our legal 
institutions responsibility for their own weak- 
nesses and shortcomings. Again, they must 
be taught anew the truth uttered by the great 
Master two thousand years ago when he 
insisted that the cleansing of the “inside of 
the cup” was more vital than that of the out- 
side. 
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ry, 


We need in this country, as never before, and self-controlling men. I voice this prayer 


a new baptism of the spirit of individual in the words of the poet: 
responsibility. It is needed to save us from 
producing a race of weaklings, a citizenship 
of moral cripples. It is the spirit of the pio- 
neer, that spirit that characterized our fore- 
fathers as they marched forward into the 


“God give us men . 


Men whom the lust of office does not kill; 
Men whom the spoils of office cannot buy; 
Men who possess opinions and a will; 








new continent, with a rifle in one hand, an Men who have honor, men who will not 

axe in the other, and the fear of God in their lie ; 

hearts. They whined for no “reliefs,” they Men who can stand upon the demagogue 

asked for no artificial props to lean upon, And damn his treacherous flatteries with- 

they made no one the custodian of their vir- out winking; 

tues, as they carved forth the new nation. Tall men, sun crowned who live above the 
The prayer of America tonight is for men, fog 

—treal, rugged, self-respecting, self-reliant, In public duty and in private thinking,” 

(7 ; 

E. B. Bowman N. C. McKnight A. J. Hughes 
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“Tell me, Counselor” — 

















“How is it you never seem to have any trouble with your pleadings?” 


“That is because I use and rely on Bancroft’s Cyclopaedia 
of Pleading and Practice, with Forms, for Western 
States.” 


“You know that consists of Bancroft’s Code Practice, 
Bancroft’s Code Pleading, and Bancroft’s Probate 
Practice.” 


“Each publication is a complete unit; the three—a complete library, 
with Forms, on Pleading and Practice.” 


Information without obligation may be had by writing to 


Bancroft-Whitney Company 


200 McAllister Street 137 North Broadway 
San Francisco Los Angeles 
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The President’s Page 


Epitor’s Note: President Guy Richards Crump has delegated the writing of this 


page for the present issue to Mr. Clement L. 
of the Bar 


Fellow Members, 
Los Angeles Bar Association: 

Your busy president has asked me to 
write something for this page. It is typical 
of his well known sense of humor that he 
should extend me this privilege in vacation 
time and during a hot spell at that, when 
no one is expected to read the President’s 
Page. My first inclination was to write 
something that would surely be read. My 
choice of subjects would have been “The 
salmon egg in California trout streams 

a question of ethics.” Not being priv- 
ileged to offer the columns of the BULLETIN 
lies of those who might disagree 


fly or 


for the repl 
with me, I was obliged to select another 
topic. I trust that you will be equally inter- 
ested in some more or less casual obser- 
vations concerning the Bar Association. 

My earliest recollection of the Bar Asso- 
ciation takes me back farther than I care 
to admit. Its meetings then impressed me 
as somewhat heavy and uninteresting, but 
the dinners were very good. Many of you 
will remember what all went with a dollar 
and a half dinner. Those who do not re- 
member would be surprised. My clearest 
recollection, however, of those occasions is 
cf the faces around the long table—the fine, 
strong faces of men who stood high in the 
profession and in public esteem and atfec- 
tion and who would have graced a banquet 
board at any time or in any company. Those 
of us who attended one of our recent meet- 
ings, when we had as guests the available 
charter members of the Association, should 
not forget the occasion. To many it brought 
back the recollection of how agreeable the 
practice of law used to be and yet how dith- 
cult. You were always certain of courteous 
treatment at the hands of your adversary, 
but you were also certain that when he filed 
a demurrer to your complaint he would not 
send a clerk to argue it, but would come in 
person, bringing all the law that was applic- 
able to the case and much that was not. 

For many years I took no more than a 
passive interest in the Association. There 


Shinn,* member of the Board of Trustees 
Association. 


seemed to be no room for a young man— 
nothing for him to do but to listen, and at din- 
ners to overlook nothing of material value. 
I also used to feel that I had no time for 
the Bar Association. In the earlier years 
there was the office rent of thirty dollars a 
month to pay, a stenographer at seven dol- 
lars a week, to say nothing of baseball tick- 
ets and an occasional new set of tires for 
the bicycle, which naturally kept a young 
lawyer working when there was anvthing 
to do. When there was nothing to do, it was 
necessary, of course, to find something, 
Some vears later, when I became convinced 
that the longer I waited the less time T would 
have, I became somewhat active in the Bar 
Association, and in State Bar work. Then 
I was placed upon the Board of Trustees, 
:o I could write articles for the Pres- 
ident’s Page in the summer time, when really 
good articles would go to waste. 

[ believe the thing that got me interested 
in the first place was the desire to be with 
my friends who were active in the work, 
rather than any thought that I could render 
any appreciable service to the Bar Associ- 
ation. If that was not my motive in the 
beginning, I am sure now that it should 
have been. Of my contact with the officers 
and committeemen and with the members 
of the Association, during the past five years, 
T can only say that it has been the most 
pleasant experience in many vears of prac- 
tice. That contact, and a realization of the 
importance of most of the Association’s 
work have lent great interest to most diffi- 
cult and disagreeable tasks. 

One cannot observe the rapidly multiply- 
ing duties of the profession that must be 
performed through the Bar Association, 
without realizing the necessity that a greater 
number of lawyers must take time to be- 
come familiar with the present-day prob- 
lems and must appreciate how much the 
Association needs their united support and 
co-operation. The legal profession, long 


(Continued on Page 332) 





*Epitor’s Note: Mr. Shinn was askel by the editor for the date of the first Bar 
Association mecting he remembered. He sta‘ed that it was sometime after Nathan Newby 
first grew whiskers and before Walter Haas shaved off his mustache. 
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(Continued from Page 330) 
conspicuous for its conservatism and toler- 
ation of existing evils, has at last awakened 
to its responsibilities. The bar of California 
has taken a leading position. Your own 
Association, during recent administrations, 
has been as active and progressive as any 
in the country and has attained a position in 
the community where it has power to accom- 
plish much good. Never in its history has 
there been so great an opportunity or so 
great a demand for constructive work by the 
legal profession. The outstanding problems, 
national, State and local, are those which 
the lawyers should be helping to solve. Pas- 
sive approval or disapproval of what others 
are doing is not enough. The lawyers should 
be taking the lead. President Hoover recog- 
nized this fact in the selection of the mem- 
bers of his newly created commission to 
study the problems of law enforcement. It 
should not have been left to the Judicial 
crime commissions to revise the laws re- 
lating to crime and criminal procedure. It 
should not have been left to the Judicial 
Council to initiate and accomplish much 
needed revision in matters of civil pro- 
cedure. The lawyers would be in a much 
better position to criticize supposed faults 
in what others have done for them if they 
had taken the initiative in an effort to effect 
necessary reforms. The revision and en- 
forcement of the law, and the administra- 
tion of justice are essentially the problems 
of the legal profession. We have begun to 
discover that fact after the public has be- 
come fully aware of our laxity. More at- 
tention must be paid to the great mass of 
legislation that afflicts and more that threat- 
ens the State at large with each session of 
the Legislature. More adequate measures 
must be taken in the future to support de- 
sirable legislation and to oppose that which 
is obnoxious. Your Board of Trustees and 
committees studied and advised for or 
against all available bills dealing with legal 
subjects, during the recent legislative ses- 
sion. Two years hence the task will be a 


greater one. A revision of the codes is 
ahead of us. The work of the State Board 
of Bar Examiners and the State Bar in the 
matter of educational requirements of appli- 
cants for admission to practice, set at naught 
by an act of the Legislature, must have sup- 
port and must finally prevail. Local prob- 
lems affecting the administration of justice 
are facing us each day, and as the Associ- 
ation becomes more active and continues to 
take the initiative in matters in which it has 
in the past been delinquent, there will be an 
even broader field for its efforts. Much of 
this work will be accomplished through the 
State Bar but it is my belief that the domin- 
ant force in State Bar work will be the local 
association. 

The State Bar expects the fullést co-op- 
eration of local associations; the Judicial 
Council welcomes your suggestions and sup- 
port as do the local Superior and Municipal 
Court judges in the problems of the courts, 
which are yours as well as theirs; the pub- 
lic expects performance of tasks that we 
have undertaken, and even in municipal mat- 
ters it has been recognized that your Associ- 
ation may be able to advise as to what is the 
“home” of the citizen, protected by law 
against unauthorized invasion. 

To the younger men of the profession 
who have not become actively interested in 
the Association, I would say that you owe 
a duty of service to the profession which 
should not be left to others and which you 
will find to be a great pleasure ; and to those 
older in practice who are no longer in touch 
with the activities of the Association, I 
would remind that as old friends pass on 
we regret the opportunities we have missed 
of being with them in such ways as the 
social meetings of the Association make 
possible. 

If by these brief remarks, I have aroused 
any lawyer to greater interest in the Bar 
Association, I shall feel that I have done 
him a real favor. 


CLEMENT L. SHINN 
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Some Legal Aspects of the Corporation 
Franchise Tax* 


II. Federal Limitations on Taxable Income. 


By W. SuMNER Hovprook, Jr., of the Los Angeles Bar 


Sections 6 to 10, inclusive, of Bank and 
Corporation Franchise Tax Act! provide in 
definite although technical terms what in- 
come is taxable under the provisions of the 
act. While much latitude is necessarily left 
to the Commissioner in determining what 
proportion of the income of a corporation 
doing business inside and outside of Califor- 
nia is to be taxed here,* the standards set up 
are copied largely from the Federal income 
tax laws and the statutes of Massachusetts 
and New York. They are, therefore, on the 
whole familiar to tax attorneys and consult- 
ants. 

The recent decision of the United States 
Supreme Court in the Macallen Case? in 
virtually declaring void one of the express 
provisions of the new act,*+ when the ink of 
the new statute was hardly dry, however, 
emphasizes the necessity of a scrutiny of the 
specific provisions with a view to determin- 
ing what, if any, implied limitations must be 
read into the act as a result of our Federal 
Constitution and statutes. 


Income derived from Federal Securities 


Exempt 


In defining “gross income,” section 6 of 
the Act provides that it “includes . 
all interest received from Federal, 
Municipal or other bonds. . . .” 

Since the early dictum of Chief Justice 
Marshall that “the power to tax is the power 


State, 


to destroy” Congress and the Federal Courts 
have guarded jealously the freedom from 
State taxation of Federal securities. Nor has 
this protection been limited to the securities 
themselves, but has been extended to taxation 
of the income thereof.° 


Perhaps the most far reaching of these 
decisions is that in Miller v. Milwaukie® jp 
which the court traced income from Federal 
exempt securities held by a corporation into 
the hands of a stockholder and held invalid 
a tax thereon in the hands of the stockholder, 


The language used in section 6 was by no 
means an inadvertence on the part of the 
Legislature or the Tax Commission which 
proposed the definition. The grounds for the 
attitude of the Commission were explained in 
its final report” as follows: 


“As has been pointed out, the 1926 
amendment to section 5219 was drafted 
with the avowed object of permitting the 
inclusion in the tax-exempt bonds. The 
point, however, has not been adjudicated 
and a suit has already been filed in Mass 
achusetts questioning the right of a State 
to include such interest. 

“In the case of corporations other than 
banks, the point is not of vital importance. 
But the banks hold such large quantities of 
these tax-exempt bonds that the effect of a 
decision holding that the State may not 
include them in the base would be very 





1. Stats. 1929, Chap. 13. 

2. Stats. 1929, Chap. 13, sec. 10. For a very 
able discussion of the difficulties arising out 
of the necessity of allocation of income see 
California Tax Laws of 1929, McLaren & 


Butler., pp. 136-175. 
3. Macallen Company v. Commonwealth, 
| ih. Sa ras , 73 L. ed. (Adv. op.) 531. 


4. Stats. 1929, Chap. 13, sec. 6. 

5. Northwestern Insurance Company v. Wis- 
consin, 275 U. S. 136; Alpha Cement Con- 
pany v. Massachusetts, 268 U. S. 203, 218; 
National Life Insurance Company v. U. S, 
et U. S. 3B, 519. 





*Epitror’s Norte: 


dealing with the recently enacted Bank and Corporation Franchise Tax Act. 


This is the second of a series of four articles by Mr. Holbrook, 


The writer of 


the series is a member of the firm of Holbrook, Taylor and Tarr. He is General Counsel 
for the California Taxpayer's Association, and was formerly Deputy County Counsel in 
charge of taxation and assessment problems and litigation. 
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serious indeed. An analysis of the replies 
of the banks to the Commission’s question- 
naire indicates that the non-inclusion of 
Federal bond interest would reduce the 
tax base of the banks approximately one- 
fourth and the non-inclusion of all interest 
exempt from the Federal income tax would 
reduce that base by more than one-half.” 


In taking this position, the Commission and 


its legal advisors relied upon the decision in 
Flint v. Stone Tracy Company® in which a 


co 


rporate franchise tax was upheld where the 


measuring stick of the tax included in a par- 
tial degree income from exempt securities. 
In other words, the position of the Commis- 
sion was that since the tax in question was 
levied upon a franchise and not upon income 
the Northwestern Insurance Company Case 
and kindred authorities were not applicable. 


In its recent decision, the United States 


Supreme Court ruled otherwise, holding that 


where the language of 


the Massachusetts 


statute had been altered in order to include 
income from tax exempt securities, the statute 


was pro tanto void: 


“In the present case, it appears that the 
original statute exempted from consider- 
ation as a part of the measure of the tax 
all interest upon the non-taxable securities. 
The amended act now in force has the ef- 
fect of repealing this original provision and 
imposing a burden upon the securities from 


‘which, by express language, they had there- 


tofore been free. This was a distinct change 
of policy on the part of the Commonwealth 
adopted, as though it had been so de- 
clared in precise for the very 
purpose of subjecting these securities pro 
tanto to the burden of the tax. This con- 
clusion is confirmed, if that be necessary, by 
the report of the special commission ap- 
pointed by the Legislature to investigate 
the subject of taxation of banking insti- 
tutions. 

“We conclude that the amended act in 
substance and effect imposes a tax upon 
Federal bonds and securities; . . . . 
the act is void. . . . . The act is in 
derogation of the constitutional power of 
Congress to borrow money on the credit 
of the United States as well as in violation 


words, 


of the Acts of Congress declaring such 

bonds and securities to be non-taxable . . ” 

There can be no question that the Macallen 
Case is applicable to the language of the 
California statute, inasmuch as here the law 
expressly purports to include the exempt in- 
come and (as in Massachusetts) the purpose 
of the Legislature is set forth in full in the 
report of the local tax commission. Although 
there is now pending a petition for rehearing 
of the decision, it is believed that the petition 
has little likelihood of success, due to the fact 
that the Macallen Case is in fact in keeping 
with the well considered and long standing 
position of the court. 

While it has been reported in the press 
that the Commissioner’s office will eventually 
make refunds in proper cases it is probably 
desirable for all returns to be checked to 
ascertain whether or not a portion of the 
tax paid was not improperly levied and _re- 
coverable by refund.° 


Income from Other Federal Instrumentalities 
Exempt 

it is frequently overlooked that the exemp- 
tion of Federal instrumentalities is far more 
extensive than that of Federal bonds and sec- 
urities. Thus it has been held that the income 
from royalties on a Federal patent is not sub- 
ject to a State income tax;!° hence it would 
seem to follow that they are similarly exempt 
under a corporate franchise tax. Similarly 
income from Federal copyrights would be 
exempt. Income from restricted Indian oil 
leases have been held exempt from taxation 
under a State income tax without express 
statutory authority,!! but the income of a 
non-Indian lessor is not.!* A corporation, all 
the stock in which is held by the United 
States government through an intermediate 
corporation, is a Federal agency and its in- 
come is not taxable under the New York 
Franchise tax law, even though part of such 
income is derived from purely private bus- 
iness.'> On the other hand, mere dealing by 
a corporation or individual with the Federal 
government does not make it a Federal 
agency.!* 

If, however, the income is derived from a 
corporate act or property which is of itself a 





. 220 U. S. 107, 163-7. ' 
. The machinery for securing refunds will be 


10. 
11. 


the subject of a later article in this series. 
Long v. Rockwood, 277 U. S. 142. 
Gillespie v. Oklahoma, 257 U. S. 501; Carter 


v. Phillips, 212 Pac. (Okl.) 147. 
12. Heiner v. Colonial Trust Co., 275 U. S. 234. 
13. De Verge Machine Co. v. State Tax Com- 
mission, 207 N.Y . 680. 
14. “When, however, the question is approached 
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Federal instrumentality, or the corporation 
by a course of dealings has made itself a 
branch of the government, then such income, 
as a basis for determining the taxable corpor- 
ate franchise, is in whole or in part exempt 
from the State tax, regardless of the language 
or provisions of the local statute. Here, how- 
ever, as in so many other places in the law of 
taxation, the only generalization which can 
be made is that each case will turn upon its 
own facts. 


Income Derived From Previously Exempt 
California Securities Exempt Under New 
Law 

In section 6 of the act above quoted, the 
Legislature proposed to authorize the inclu- 
sion as gross income, interest received from 
“State, municipal or other bonds” as well as 
from Federal securities. In the Macallen 
Case, the court considered similar language 
of the Massachusetts statute and held that so 
far as it purports to tax as a franchise, in- 
come derived from commonwealth and local 
bonds is exempt by previous statutes: 

“~ . . . The act impairs the obli- 
gation of the statutory contract of the State 
by which such bonds were made exempt 
from the State taxes. . . .”!° 
Inasmuch as the State, county and munici- 

pal bonds of California have long been 
exempt from direct taxation in this State,'® 
it would seem to follow as a result of the de- 
cision that income from such securities should 
not be included in the gross income returned 
for franchise tax purposes by California cor- 
porations. 


In view of the fact that the United States 
Supreme Court based its decision upon the 
contract of the State to exempt such secyr. 
ities from local taxation, the query arises as 
to whether income derived from previously 
exempt property should not on a_ parity 
of reasoning also be excluded from the grog; 
income taxed under the act. Such classes of 
property include mortgages secured by real 
estate located within this State;!7 shares of 
capital stock in California corporations to the 
extent the same represents property in Cali- 
fornia;'® deposits in savings banks and build- 
ing and loan associations.'? So far as income 
from California stock is concerned, it is inter. 
esting to note that the Legislature for other 
reasons has in fact anticipated a relation upon 
the inclusion of such dividends within the 
definition of gross income by providing in 
section 8, paragraph h, for deduction from 
dividends including “so much of the divi- 
dends . as the amount of income 
from business done within this State (of the 
corporation declaring the dividends) bears to 
the total business done.” 

While it is very doubtful whether even the 
most extreme of Federal courts would hold 
California barred from indirectly taxing the 
income from all the various classes of prop- 
erty which had previously been exempt from 
taxation on an ad valorem basis, the fact that 
such a query can arise as a result of the Mac- 
allen case shows the necessity of examining 
the character and nature of each corporation 
in order that the taxpayer may secure the 
full benefits of the unwritten but important 
limitations upon the scope of the corporation 
franchise tax. 





from the other end of the scale, it is appar- 
ent that not every person who uses his prop- 
erty or derives a profit in his dealings with 
the government may clothe himself with im- 
munity from taxation on the theory that 
either he or his property is an instrument- 
ality of government within the meaning of 
the rule.” Metcalf & Eddy v. Mitchell, 269 


U. S. 214. 

a: ad re eee i , 73 L. ed. (Adv. 
Op.) 538. 

16. “All bonds hereafter issued by the State of 


California, or by any county, city and county, 


municipal corporation, or district (including 
school reclamation, and irrigation districts) 
within said State shall be free and exempt 
from taxation.” California Constitution, 
Article XIII, sec. 134, adopted November 
4, 1902. 

17. California Constitution, Article XIII, sec. 1; 
Pol. C., sec. 3617, subd. 2, par. 3 (See amend- 
ments, Stats. 1929, Chap. 54.) 

18. Pol. C. 3608. 

19. Pol. C. 3617, subd. 6. (See amendments, Stat. 
1929, Chap. 54.) 
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The Meaning of the New Criminal Slander Act* 


(Penal Code, sections 258, 259 and 260, Chapter XI) 


By HonoraBte Leon R. Yanxwicn, J.D., LL.D., Judge of the Superior Court, Los Angeles 
County, Author of Essays in the Law of Libel. 


The punishment of slander as a crime is 
not new. In the Code of Hammurabi (2250 
B. C.) there is a provision making slander a 
crime. It is provided therein: “If a man 
point the finger at a priestess or the wife of 
another and cannot justify it, they shall drag 
that man before the judges and they shall 
brand his forehead.” This provision by mak- 
ing truth irrespective of motive a complete 
defense is far ahead of the modern statutes 
dealing with the subject which, in criminal 
prosecutions, do not make truth, unless good 
motives and justifiable ends be also present, 
a defense. Hammurabi’s Code is also novel 
in this: that it punishes not only the slanderer 
but him also who listens to the slanderer. 
(Harper's Translation, secs. 127, 161.) 

The distinction between slander and libel 
grew up in English law early in the 17th 
century. Judges, frightened as it were, by 
the power of the printed word decided that 
printed slander should be considered greater 
in effect than oral slander. From it grew the 
principle that a thing may be libel when 


written which would not be slander if spoken. 


Many great English judges have condemned 
the distinction, among them Sir James Mans- 
field, who said early last century that if the 
distinction were not established by centuries, 
it could not be logically defended. (Thorley 
v. Lord Kerry, 4 Taunt. 355, 128 Engl. Rep. 
367 (1812).) A recent writer on the sub- 
ject says: 

“The issue of a newspaper can be stopped, 
copies can be called in, an apology and a 
withdrawal can be put in the case of a libel; 
but who has ears to trace the beginning of a 
slander, what tongue is long enough to give 
it everywhere the lie, or what injunction can 
prevent the multiplication infinitely or for- 
ever?” (Frank Carr, The English Law of 
Defamation, 18 Law Quarterly Review, 255, 
at 259.) 


It can be seen readily that if the California 


Legislature thought that with the develop- 
ment of the radio, slander should be punished 
criminally, as it is now civilly, it had in mind 
the fact that many English authorities had 
deprecated the favoritism which slander had 
enjoyed for centuries. The basis for the pun- 
ishment of libel as a crime is the tendency to 
breach the peace. If this is at all a valid 
ground for State interference, the danger for 
such breach is greater now from radio than 
from the printed word. You can inflame 
people with the spoken word in a way in 
which you cannot do by the printed word. 

The wording of the new bill is identical 
with the wording of the section punishing 
criminal libel. Nothing is punishable as slan- 
der which would not be punishable as libel if 
written. 

The same defenses are allowed. Truth 
with justifiable motive is a defense. It is well 
known that truth as a defense in criminal 
libel is of comparatively modern origin. At 
common law truth was not a defense. Once 
the publication was proved, the prosecution’s 
case was proved. The theory was “the great- 
er the truth, the greater the libel.” The argu- 
ment was that there was greater danger to 
breach the peace from a libel which was true 
than from one which was not true. (See, 
Yankwich, Essays in the Law of Libel, 109, 
265.) 

Jurors repeatedly asserted their independ- 
ence and refused to convict in criminal cases 
because the truth of the charge was not al- 
lowed to be proved. This happened in the 
famous case against John Peter Zenger, in 
colonial New York, in 1735. When the 
Chief Justice, James de Lancey, turning to 
Zenger’s counsel, Andrew Hamilton, said 
to him: “You cannot be admitted, Mr. Ham- 
ilton, to give the truth of a libel in evidence. 
A libel is not to be justified; for it is never- 
theless a libel that it is true.” Hamilton, 
turning to the jury said: “Then, gentlemen 





*Eprror’s Notre: That the new radio slander bill involves no new principles, but merely 
applies what is now the law as to written slander, is the opinion of Superior Judge Leon R. 
Yankwich. Judge Yankwich, who is an authority on libel and whose book on the subject is just 
off the press, has prepared the following summary on the meaning of the new law. 
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of the jury, it is to you we must now appeal, 
for witnesses to the truth of the facts we 
have offered and are denied the liberty to 
prove.” The jury acquitted Zenger for his 
libel on the Colonial Governor of New York, 
William Cosby, and the common council of 
the city voted thanks to Hamilton and the 
freedom of the city for his service in the cause 
of freedom. (See report of the case in 17 
Howell’s State Trials, 675.) 

The new bill also recognizes communi- 
cations from persons interested to others also 
interested as qualifiedly privileged. 

This provision has evidently been over- 
looked by those who have expressed the fear 
that the law might curtail freedom of polit- 
ical discussion. Its purport is to read into the 
law of criminal slander the ruling of the 
Supreme Court of California in the case of 
Snively against the Los Angeles Record. The 
court there held that comments on the con- 
duct of public officials and candidates for 
public office are privileged under such a sec- 
tion, if published without malice. This ap- 
plies to statements which are not true, pro- 
vided the person making them believed them 
to be true. Whether he did or not is a ques- 
tion for the jury. (Snively v. Record Pub- 
lishing Co., 185 Cal. 565.) 





There is one provision, however, in crim- 
inal libel which is not in the criminal slander 
bill, the provision which makes jurors judges 
of the law and fact. This provision, which js 
the result of centuries of struggle between 
English juries and the law and which makes 
jurors practically ex post fact censors of the 
press, when understood, in its historical sig- 
nificance, has proved so great a bulwark to 
freedom that it should not have been omitted 
from the slander bill. (See Rex v. Owen, 18 
Howell’s State Trials, 1203.) Its omission 
creates the anomaly that in criminal libel, the 
jury judges both the law and the fact, while 
in criminal slander the jury judges the facts 
only. This would give the judge in a crim- 
inal slander case a greater power than he 
now has in a criminal libel case. 

In the application of the law care should 
be taken that resort is had to it only in ex- 
treme cases. In the language of a famous 
English judge, Lord Coleridge, the criminal 
remedy should not be used unless there be 
something of a public nature justifying the 
State’s interference. “‘An individual squabble 
between two people” should not be made the 
basis of a criminal proceeding. After all, we 
should not snatch from truth its only means 


of V ictory. 
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The Set-Up of the Bank for International Settle- 
ments Proposed by the Committee of Experts 
on Reparations, Owen D. Young, Chairman 


By Revet L. Otson of the Los Angeles Bar 


With an authorized capital amounting to 
the round equivalent of $100,000,000.00, but 
to be expressed in the currency of the coun- 
try of domicile, The Bank for International 
Settlements seems about to make its bow 
in the field of international finance. Ten- 
tative plans for its organization have been 
proposed by an international committee of 
which Owen D. Young was chairman. Ses- 
sions of the committee were recently held in 
Paris. The committee originated with the 
decision taken by the Belgian, British, 
French, German, Italian and Japanese gov- 
ernments to entrust to independent experts 
the task of drawing up proposals for a com- 
plete and final settlement of the reparations 
problem. Twelve experts were to be chosen 
from the nationals of the above namea 
countries, and two from the nationals of 
the United States.of America. Each of the 
experts invited was empowered to appoint 
an alternate. In addition to Mr. Young, 
nationals from the United States included 
J. P. Morgan, Thomas N. Perkins, and 
Thomas W. Lamont. 

The set-up of the proposed Bank for 
International Settlements contemplates that 
in selecting the country of incorporation due 
consideration shall be given to obtain powers 
sufficiently broad to enable it to perform 
its functions with requisite freedom and 
with suitable immunities from taxation. 

The purpose of the bank is described by 
the report of the experts’ committee as 
folows : 

“The purpose of the bank is to provide 
additional facilities for the international 
movement of funds and to afford a ready 
instrument for promoting international fin- 
ancial relations. In connection with the 
German reparation annuities it shall per- 
form, as trustee for the creditor countries, 
the entire work of external administration 
of this plan, shall act as the agency for the 
receipt and distribution of funds and shall 
supervise and assist in the commercialization 
and mobilization of certain portions of the 
annuities.”” 


It is provided in the text of the experts’ 
report that. 

“The authorized capital of the bank may 
be expressed in the currency ot the country 
of domicile, and shall amount to the round 
equivalent of one hundred million dollars. 
Upon the formation of the bank the whole 
authorized capital shall be issued, but only 
25% of each share shall be then paid in. 
The board of directors of the bank shall 
have power to call for the payment of 
further installments. It shall also have the 
power to authorize an increase or reduction 
in the total capital stock of the bank. 

“In each country in which the shares of 
the bank may be offered for sale the shares 
shall be issued through the central bank of 
that country or other agency to which the 
central bank offers no objection. 

“In the several countries to which mem- 
bers of the present committee belong, issues 
or allocations of shares shall always be made 
in equal amounts. The central banks of 
these countries, or banking groups not ob- 
jected to by them, shall guarantee the sub- 
scription of the whole of the first issue in 
the round equivalent of $100;000,000. But 
they may agree with central banks or groups 
in other countries (particularly those inter- 
ested in reparations) that an amount of the 
first issue not exceeding the round equivalent 
of $4,000,000 in all may be issued in other 
countries. 

“In the event of an increase in the author- 
ized capital and a further issue of shares, 
the distribution among countries shall be 
decided by a two-thirds majority of the 
directors of the bank on the above prin- 
ciples. In particular, the percentage of the 
total shares issued in the seven countries 
first mentioned above shall not fall below 55. 


“Apart from countries interested in re- 
parations, only countries which have, at the 
time an offering of shares is made, a cur- 
rency stabilized on a gold or gold exchange 
basis may participate. 








i 
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“The shares may be expressed in the cur- 
rency of the country in which the bank is 
domiciled and shall state the amount of the 
share at the gold mint parity of the currency 
of the country in which they are issued. 
They shall be registered and continue to 
be registered, but may be freely negotiated. 
Transfers of the shares after issue shall 
not affect the voting power reserved to the 
central banks as described below. 


“Payments to the shareholders on account 
of dividends or at the liquidation of the 
bank shall be made in the currency of the 
country of domicile. 

“The shares shall carry no voting rights; 
but voting rights corresponding to the num- 
ber of shares originally issued to each coun- 
try shall be exercised by the central bank 
of that country in the general meetings of 
the bank (taking the place of the general 
meetings of shareholders), which the repre- 
sentatives of the participating central banks 
will attend. 

“The shares shall be entitled to participate 
in the profits of the bank as indicated in 
the section ‘Distribution of Profits.’ ” 

Turning to the section entitled, “Distri- 
bution of Profits,” we find the following: 

“The yearly ret profits of the bank shall 
be applied as follows: 

“(1) Five percent of the yearly net 
profits shall be paid to the legal reserve fund 
of the Bank until that fund reaches an 
amount equal to 10 per cent of the paid-in 
capital stock of the Bank as it may stana 
from time to time. The legal reserve fund 
on the liquidation of the Bank shall be 
merged with the general reserve fund. 

(2) After making the foregoing pro- 
vision for the leoal reserve furd the vearly 
net profits shall be applied to the payment 
of an annual dividend up to 4 per cert on 
the paid-in share capital. This dividend 
shall he cumulative. 

“(3) Twenty per cent of the remainder 
shall be paid to the share-holders until a 
total maximum dividend of 12 per cent is 
reached. The Board of Directors of the 
Bark shall have the right in anv vear to 
withhold all or anv part of this addition to 
the regular dividend and to place it to the 
credit of a snecial dividend reserve find 
for use in maintaining the cumulative divi- 
dend provided for in the preceding para- 
graph. or for subsequent distribution to the 
shareholders. 


——, 


To make provision for getting the bank 
under way the experts’ report makes pro. 
vision for an organization committee. The 
duties of that committee are described as 
follows: 

“For the purpose of taking the prelimin- 
ary steps for putting the bank project into 
effect a temporary committee shall be created 
which will be known as the ‘organization 
committee.’ This committee shall be ap- 
pointed by the governors of the central 
banks of the seven countries to which mem- 
bers of the present committee belong. The 
governor of each of these seven central 
banks shall be entitled to designate two mem- 
bers of the organization committee with 
due regard for the necessity of including in 
its membership persons versed in banking, 
the issue of bonds and the work of the pres- 


‘ent committee of experts. 


“If for any reason the governor of any 
of these central banks shall be unable off- 
cially or unofficially to designate members 
of the organization committee, or refrains 
from doing so, the governors of the re- 
maining central banks shall invite two fel- 
low-nationals of the governor not partici- 
pating to act as members of the committee, 

“The members thus selected shall have in 
all respects an equal vote in the work of the 
committee with the members otherwise 
chosen. The decisions shall be taken by a 
three-quarters vote. 

“As an essential part of its work the 
organization committee shall proceed with 
drawing up a charter for the bank which 
shall be consistent with the provisions of 
the plan and shall take such steps as may be 
necessary to insure its timely granting or 
enactment by appropriate public authorities. 

“The organization committee, shall, until 
such time as the board of directors of the 
bank is appointed and takes office, proceed 
with the physical organization of the bank. 
It shall arrange in accordance with the pro- 
cedure prescribed in Section 2 for the sub- 
scription of the capital stock, and, in accord- 
ance with the procedure prescribed in Sec- 
tion 4, for the appointment of the board of 
directors. 

“Tt shall call the first meeting of the board 
of directors and designate the temporary 
chairman to preside at that meeting, pend- 
ing the election of the regular chairman. 
It shall draw up the statutes for regulating 

(Continued on Page 345) 
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Report of Committee on Aviation Law 


By W. Jerrerson Davis, Chairman of the Committee 


To the Los Angeles Bar Association: 


In accordance with the resolution under 
which the Committee on Aviation Law was 
created this year, the Committee has been en- 
gaged in its study of the principles incorpor- 
ated in “The California Air Navigation Act,” 
and has been co-operating with the legislative 
committee appointed to draft the State Air 
Navigation Act, and members of the Legis- 
lature. Various meetings have been held in 
Los Angeles, Sacramento and San Francisco, 
and the committee will have one or more 
representatives at the Western States Con- 
ference, which will meet this month to con- 
sider uniform legislation in the eleven west- 
ern States. 

Perhaps it may be of general interest to 
indicate what committees have been active 
in the drafting of this legislation. 

At Los Angeles, in October, 1927, a spec- 
ial Areonautical Legislative Committee was 
appointed by the California Development 
Association. During the following year the 
Aircraft Conference Committee, sponsored 
by the Railroad Commission of the State of 
California, began to function and numerous 
meetings were held. A special committee was 
appointed to consider suggestions for the gen- 
eral regulation of aircraft in California, and 
a special committee was also appointed to 
study and report on the subject of proposed 
common carrier aircraft regulations. 

On February 7, 1929, at a meeting of the 
General Aircraft Conference Committee of 
the State Railroad Commission in San Fran- 
cisco, the very strong feeling was expressed 
that in view of the changing conditions con- 
fronting the operators of aircraft as common 
carriers in the State of California, the indus- 
try was too new and was confronted by too 
many possibilities of sudden or quite complete 
change to justify the adoption of legislation 
at the last session of the Legislature, involv- 
ing airplanes as common carriers, and it was 
therefore recommended that no such legis- 
lation be adopted. It was recommended fur- 
ther that in lieu of any such legislation a com- 
mittee be appointed, (which committee was 
appointed ), to study the subject and to advise 
with the Railroad Commission and members 
of the Legislature as to what rules, regulations, 
constitutional provisions and laws should be 


adopted when the same appeared to be neces. 
sary. This committee, representing the air 
transport companies, will work for the ney 
two years in conjunction with a Legislatiy. 
Committee recently appointed. 

On February 8 a general meeting of th 
Statewide Aviation Committee of the Califor. 
nia Development Association was held at Sa 
Francisco. This meeting approved the ap. 
pointment by the Air Transport Operator; 
Association, of a special Legislative Commi. 
tee of attorneys to draft legislation, and th 
formation of a special Statewide Committe 
to support legislation proposed. 

With these various committees, your Com. 
mittee on Aviation Law has been actively ¢o- 
operating, in the hope that a bill could b 
drafted which would represent the concensys 
of opinion throughout the State in regard to 
the type of legislation desired. 

The Evans Bill, recently passed by th 
Legislature and signed by Governor Young 
in substance requires a Federal license for ait. 
craft and pilots navigating aircraft within th 
State of California. 

The bill provides further that: 

“If and when it shall be finally determined 
by the courts that any portion of eithef sec- 
tion 4 or section 5 of this act is unconstit- 
utional, then, and only in that event: 

“(a) There shall be appointed by the 
governor, a commission to be known as the 
aeronautical commission of California, con 
sisting of three members, each of whom shall 
be a person trained and experienced in av: 
ation, shall hold office at the pleasure of the 
governor and shall receive no salary but shal 
receive his actual and necessary traveling er 


penses incurred in the performance of his f 


duties. This commission shall be attached to 


the department of public works as an inde 
pendent commission and for purposes of repre 


sentation in the governor’s council only.” 
The reason no doubt for this latter pre 


vision was that certain questions have beet f 
raised as to the constitutionality of delegat- 


ing to Federal authorities matters resting it- 
herently within the State control. (Knicker 


bocker Ice Company v. Stewart, 253 U. 87 


149, 239 Mass. 609.) The requirement # 
to having a Federal license before operating 
within the State involves in some States the 
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concession of sovereignty over purely intra- 
State matters to the Federal government. ‘The 
Governor of Louisiana recently vetoed a sim- 
jar bill on the ground that the rights of 
Louisiana were being invaded by the govern- 
ment. 

The operators of air transport lines were 
unanimously of the opinion that the policy, 
principles and practices established by the 
United States Air Commerce Act of 1926, 
together with the regulations pursuant there- 
to, should be adopted and extended and made 
applicable to cover all air traffic in this State. 

It was the unanimous opinion also that 
State legislation this year should relate solely 
to the inspection of aircraft and licensing of 
pilots and to as little additional legislation as 
possible. It was thought that any other limit- 
ations would be premature and wholly inad- 
visable. 

Of the various measures proposed to accom- 
plish this result the one requiring a Federal 
license as a condition precedent to the oper- 
ation of aircraft in California seemed desir- 
able on account of its simplicity, and in order 
that the law of the air should be uniform 
throughout the country. The regulations of 
the Department of Commerce have been 
carefully worked out and revised under the 
direction of Mr. Hoover, as Secretary of 
Commerce, and proved to be successful. It 
was thought that California could do nothing 
more acceptable for the air industry than to 
incorporate these provisions into the body of 
our State law and make the provisions con- 
trolling as to intra-State flight. 

There was little difference of opinion as 
to this plan, but the question arose as to 
whether it could be accomplished, without an 
unconstitutional delegation of legislative 
authority by the State to the Federal author- 
ities, 

One suggestion was to adopt by reference 
the existing air commerce regulations. ‘This 
method was followed by the Oakland Board 
of Port Commissioners in 1927, and the form 
of an ordinance adopted by Oakland incor- 
porating the air traffic rules of the Depart- 
ment of Commerce and requiring a Federal 
license for pilots and aircraft was the basis 
of the several bills which were later aban- 
doned. The Pedrotti bill, providing merely 
for Federal license, was passed by the Legis- 
lature, and vetoed by Governor Young. 

The suggestion that any adoption by refer- 
ence could not be made to apply to any future 


changes in the air commerce regulations pre- 
sented some practical difficulties. 

The California courts have passed specific- 
ally upon the question of incorporating by 
reference a Federal law in a State statute. 
The so-called Wright law of California en- 
acted into State law the Federal Volstead 
Act by reference. 

The case of Ex-parte Burke, 190 Cal. 326, 
decided that the adoption of a statute by the 
Legislature or Congress may be done by 
reference as well as by setting out at length, 
and this, even where the statute adopted is 
the statute of another State or territory. 

The court said: 

“Wherever there is no constitutional pro- 
vision which forbids it, it is proper to declare 
that any law of the United States or of 
another State shall be the law of this State. 
We find no constitutional provision in this 
State which forbids such action.” 

In this case the California statute also in- 
cluded by reference any further amendments 
of the Federal act. The court considered that 
this part of the State act might be invalid, 
although this question was not decided by the 
court, since it was not involved in the case 
under consideration. 

In the case of People v. Frankovitch, et 
al., 64 Cal. App. 184, the court reaffirmed 
the doctrine laid down in the Burke case. 

In deciding the Burke case the court cited 
a long list of authorities permitting the State 
of California to incorporate in State law 
Federal statutes or other State statutes by 
reference. - 

It will be observed that should the require- 
ment as to a Federal license be held. uncon- 
stitutional, as involving a cession of sover- 
eignty to the Federal government over intra- 
State flight, provision is made for the pro- 
mulgation by the “Aviation Commission of 
California” of rules and regulations which 
“shall conform to and coincide with, so far 
as possible, the provisions of the Air Com- 
merce Act of 1926 and amendments thereto 
passed by the Congress of the United States, 
and the Air Commerce regulations issued 
from time to time pursuant thereto.” 

The American Bar Association, in con- 
junction with the Commissioners on Uniform 
State Laws, has approved the spirit and prin- 
ciples of the Uniform State Air Licensing 
Act, which makes uniform the granting of 
State licenses covering intra-State flight. In 
many States it seems to be the concensus of 
opinion that jurisdiction over intra-State 
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flight should not be ceded to the Federal gov- 
ernment, but that the State act should pro- 
vide for State licensing of aircraft operating 
in intra-State flying, making it optional for 
aircraft operators to apply for a State license 
or to operate under a Federal license. Such 
an optional provision would have obviated 
any question of constitutionality of the pro- 
visions of the Evans bill, providing solely for 
Federal licensing. 

So evenly divided was the Legislative Com- 
mittee of the California Air Transport Oper- 
ators’ Association, that the principle of requir- 
ing a Federal license for intra-State 
flight carried by only one vote, the committee 
expressing its preference for this class of legis- 
lation over that advocated by the American 
Bar Association and National Conference of 
Commissioners on Uniform State Laws. 


Our Committee, and the other committees 
throughout the State, did not see any reason 
at this time for passing statutes regulating 
rates, stock issues and schedules, and felt that 
legislation along this line is far ahead of the 
present necessity for the same. 

With regard to State regulation of aircraft 
common carriers, we have, however, a sit- 
uation in this State which does not obtain in 
other States. This is due to Section 22, Art- 
icle XII of the California. State Constitution, 
which says: 

“The Railroad Commission shall have the 
power to establish rates of charges for the 
transportation of passengers and freight by 
railroads and other transportation companies, 
and no railroad or other transportation com- 
pany shall charge, or demand, or collect, or 
receive a greater, or less, or different compen- 
sation for such transportation of passengers 
or freight, or for any service in connection 
therewith between the points named in any 
tariff or rates established by said commission, 
than the rates, fares and charges which are 
specified in such tariff.” 


Under this provision as recently construed 
by the California Supreme Court in the case 
of Western Association, etc., Railroad v. 
Railroad Commission (173 Cal. 802), the 
Railroad Commission of California feels that 
it not only possesses the power, but also the 
corresponding duty to require the filing of 
rates by aircraft common carriers, and to fix 
such rates when it appears necessary and 
proper. It is under this theory that the Rail- 
road Commission proposes State regulation of 
aircraft common carriers, and it was also pro- 


——— 


posed to regulate the issuance of securities x 
well. 


The suggestion was frequently made thy 
aircraft carriers be required to apply to th 
Railroad Commission of California for cer. 
tificates of public convenience and necessity 
authorizing them to engage in public service 
The Common Carrier Sub-Committee of the 
Aircraft Conference Committee, reported 
unanimously against requiring certificates of 
public convenience and necessity and this te 
port was later adopted by the General Air. 
craft Conference Committee of the Railroad 
Commission and concurred in by the State 
wide Aviation Committee of the California 
Development Association. As a result of thes 
recommendations the Legislature took 
action in regard to certificates of public cop. 
venience and necessity at the last session, 

It was generally felt that there was n 
justification of the position taken by thos 
who favor certificates of public convenience 
and necessity as a pre-requisite to operating 
air lines within the State. 

Any such regulatory legislation is more. 
over very premature. There are only a few 
regularly established passenger air services in 
operation at this time. Air transport com 
panies should be permitted to charge wha 
the traffic will bear, and there should be no 
restriction for many years to come. Ther 
may be some destructive competition, and dup- 
lication of the services such as already exists 
between Los Angeles and San Francisco, and 
Chicago and St. Paul, and on the Chicago- 
St. Paul-Minneapolis route. It is entirely too 
early in the development of air transport to 
create monopolies in favor of the line which 
happens to commence operations first, and 
thus preclude companies which might provide 
the public with better service. 

Our American Bar Association Air Law 
Committee has also gone on record as unar- 
imously opposed to requiring a certificate of 
public convenience and necessity. Such certi- 
ficates are required before any new railroad 
or motor transport line may engage in bus 





iness, and very properly so. They are contest- 
able by existing competitors and usually are 
contested. There seems to be considerable F 
opposition to any such requirement for ait- | 
craft common carriers at the present time 

There is no proper analogy between aircraft [ 
common carriers and railroads or motor 

stages. There is a marked similarity in gov- 

erning conditions, however, as between ait: [ 
craft carriers and steamship lines. Steamship 
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ines are not required to obtain certificates. 
Both operate through and on a medium com- 
mon to all users. 

A concerted effort was therefore made at 
Sacramento to confine air legislation to the 
inspection of -plines and the licensing of 
pilots. It may be that the constitutional pro- 
yision above referred to may give our Railroad 
Commission certain powers over aircraft com- 
mon carriers which other States do not pos- 
sess, but this matter will no doubt be deter- 
mined by the special committee appointed to 
go into it before the next Legislature convenes. 

The underlying thought in connection with 
our California Air Navigation Act has been 
to promote the necessary uniformity which 
was clearly to be desired. The simplest way 
seemed to be the enactment of a law which 
would in effect require all intra-State aircraft 
and airmen to be Federally licensed. ‘This 
provision obviates the necessity of a State 
inspection system, with necessarily attendant 
complications and expense. It was desired 
that the air traffic rules of the Department 
of Commerce should be universally effective. 

Many members of our State Legislature did 
not favor ceding the State soverienty over 
intra-State flight to the Federal government, 
and there was in certain quarters the very 
strong feeling that such aprovision was uncon- 
stitutional. 

The rapid growth of aeronautics, however, 
has demonstrated the need of laws governing 
inspection, regulation and licensing of air- 
craft and airmen. 

The Federal Air Commerce Act of i926, 
and the regulations promulgated under it by 
the Department of Commerce have establish- 
ed standards for these purposes. 

It has been considered of paramount im- 


portance that in enacting State legislation the 
States should conform their legislation and 
regulations to those of the Federal govern- 
ment for inter-State regulations, and the only 
question has been the method of putting these 
principles into practice in the individual 
States. 

Your committee has considered the prob- 
lems growing out of the acquisition by muni- 
cipalities of air-ports. The courts (notably 
the Court of Appeals of the State of New 
York) seem to be uniformly ruling that the 
use of municipal funds for the purpose of an 
air-port is a proper use of such funds. The 
issuance of municipal air-port bonds was ap- 
proved just recently in a test case in Neb- 
raska. 

The chairman of your committee attended 
the recent International Areonautical Con- 
ference at Washington, and your committee 
is at the present time giving some study to the 
present meeting in Paris of the International 
Commission for Air Navigation. 

The International Air Navigation Con- 
vention has not been ratified by the United 
States. If for any reason the United States 
should delay becoming signatory to the Inter- 
national Convention on Air Navigation, the 
participation of the United States in the dev- 
elopment of an aerial code and internitional 
regulations will be greatly retarded. Last 
year the Pan American Air Conference at 
Havana entered into a convention by which 
North and South America are more. or less 
united on air matters. “Che principles under- 
lying this Western Hemisphere convention 
are the same as those underlying the Inter- 
national Convention oa Air Navigation. It is 
our belief that the International Convention 
should be ratified. 





INTERNATIONAL BANK 


(Cointinued from Page 340) 
the administration of the bank and submit 
them to the board of directors for consider- 
ation. These statutes shall make provision 
for such matters as are usual in banking 
organization and in particular provide for 
the following : 

“(1) The qualifications for membership 
on the board of directors. 

“(2) The nature and duties of the per- 
manent committee of the board of directors 
and of the executive committee. 

“(3) The administrative departments to 
be created within the bank. 

“(4) The time and place of the meetings 


of the board of directors and of the exec- 
utive committee. 

“(5) The form to be used for the con- 
vocation of the general meeting as well as 
the conditions and the methods for exercis- 
ing voting rights on the part of represent- 
atives of central banks. 

“(6) The form of trust certificates which 
the bank shall issue to the creditor govern- 
ments under the plan. 

“(7) Provisions with regard to liquid- 
ation of the bank. 

“The organization committee shall co- 
operate with the general organization com- 
mittee provided for in this plan.” 


(To be Concluded) 
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EXECUTOR or TRUSTEE 


IK the preparation of a Will for a client, and the desig- 
nation of a corporate Executor or Trustee, the consci- 
entious attorney considers the general reputation of the 
proposed trustee, both as to safety, method of handling 
trusts, and considerate attitude toward beneficiaries. 


An attorney is also entitled to know that such a trustee or 
executor will recognize his own just claims to carry on 
the necessary legal work connected with the estate. 


In all these considerations, the general practice and repu- 
tation of Security-First National Bank will be found 
satisfactory. 
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Ler FreepoM Rinc; by Arthur Garfield 
Hays; xxii and 341 pages; 1928; Horace 
Liveright ; New York. 

“*You’re damned unpatriotic,’ growled an 
oid gentleman, on an occasion when I fin- 
ished an indignant harangue on the spirit 
of repression in the United States, ‘Gentle- 
men, 1 propose a toast to our country.’ I 
added to this, ‘Gentlemen, I join in the toast, 
but there are some of us who love our coun- 
try so much that we are willing to fight for 
the ideals underlying our institutions.’ (p. 
XXil. ) 

This, it is fair to say, is the spirit of the 
author. This absorbing volume really con- 
sists of reminiscences of Mr. Hay, when as 
one of the legal counsel for the American 
Civil Liberties Union, he undertook to de- 
fend many unpopular cases, wherein ques- 
tions of freedom of speech, or freedom of 
of residence in- 


press, or freedom were 
volved. 
The true American should welcome as 


salutary, constructive criticism—and if it 
is for no other reason than that books of 
this sort tend to awaken us from our self- 
satisfied lethargy, they should be encouraged. 


The gravamen of the situation is that the 
old two-fisted defender of Constitutional 
rights is looked upon as unpatriotic, and as 
a dangerous innovation. This is an attitude 
that is unwholesome. So we hear this com- 
plaint : 

“Gradually, so slowly that it is hardly 
noticeable, the foundations of our instit- 
utions, the ideals for which America stands, 
the rights guaranteed to the citizen in the 
Constitution are slipping away. There is no 
such thing as freedom of speech or assem- 
blage concerning any subject that really 
matters . . . . Today you can talk on 
any subject you wish in Tennessee—except 
religion ; in California, except the I. W. W.; 
in Boston, except the Sacco-Vanzetti Case; 
in any place, except on a subject which, as 
a burning issue, would most profit by un- 
trammelled discussion. . oe SF 
The discussion of Freedom of Education 
is built around the fomous Scopes “Mon- 
key” Trial in Tennessee ; Freedom of Speech 





Book Reviews 


By Harry GRAHAM Batter of the Los Angeles Bar 
Assistant United States Attorney 


and Assemblage, around the Vintondale 
Case in the Pennsylvania coal mines, the 
suppression of Sacco-Vanzetti meetings in 
Massachusetts, and the Posaic and Patter- 
son New Jersey mill strikes; Freedom of 
the Press, around the “American Mercury” 
Case; and Upton Sinclair’s “Oil”; Freedom 
of Residence, around the case of People v. 
Dr. O. H. Sweet, the famous Detroit negro 
segregation case; Freedom of the Stage, 
around the banned “Captive”; and Freedom 
of Opinion, around the Sacco-Vanzetti Case. 


Each chapter is fascinating whether or 
not we agree with the conclusions drawn. Of 
course, there are two sides to every discus- 
sion. Some may rightly feel that a too liter- 
al adherence to the Constitution of a cen- 
tury ago hinders progress—that our ideas 
and attitudes are changing—and that to be 
consistent, one should not champion the 
age-old Bill of Rights without wanting to 
retain some of the obsolete provisions of 
our organic law. 

But, argues Hays, the danger is that we 
are becoming supine and when the time 
comes when it will be vital to raise our 
voices in defense of liberty, we shall lack 
the vigor and vitality of a free people. We 
are warned: “A new theory of government 
based on human cussedness and need of 
legal restraint, is displacing liberty. A De- 
claration of Independence represents the at- 
titude of a large part of the community: 
‘All men are created wicked and are endow- 
ed by their Creator with certain limited 
Privileges—that among these are Life (if 
you don’t drink), Liberty (if you conform) 
and the pursuit of Gloom. That to secure 
these privileges, Governments are instituted 
among men, deriving their just powers from 
the consent of the Ku Klux Klan, the Anti- 
Saloon League, the W. C. T. U., the Lord’s 
Day Alliance, the American Defense League, 
the Key Men of America, the Watch and 
Ward Societies, the Anti-Vice Association, 
and every variety of Crusader, Vigilant, Re- 
former and Crank.’” (p. xvi.) 

Let Freedom Ring is a stimulant and 
tonic, though the matter of fact mind of 
the lawyer may be only slightly energized 
and perhaps even irritated. 
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MANUAL OF FEDFRAL APPELATE PROCED- 
URE; Second Edition; (A concise and prac- 
tical treatise, annotated, on all proceed- 
ings necessary on appeal, petitions to review 
orders of the Board of Tax Appeals, Fed- 
eral Trade Commission, Interstate Com- 
merce Commission, Federal Reserve Board, 
decisions of District Court in awards of 
arbitration, and appeals in admiralty cases 
and practice on review by the Supreme 
Court of the United States, including per- 
tinent statutes and rules of courts); by 
Paul P. O’Brien, member of the San Fran- 
cisco Bar, Clerk of the United States Cir- 
cuit Court of Appeals for the Ninth Cir- 
cuit; 1929; published by the author, San 
Francisco. 

This is a re-arranged and rewritten edition 
of the first effort of Mr. O’Brien, which 
proved such a valuable aid to those of the 
bar who have occasion to be concerned with 
litigation in the Federal courts. 

Since the first edition was published in 
1926, Congress has enacted legislation effect- 
ing material changes in Federal appellate 
procedure. For example, the abolition of the 
writ of error in the Federal courts. A lot 
of guessing has taken place since these 
changes, and for that reason a new edition by 
as careful a writer as Mr. O’Brien will no 


—$—$____ 


doubt be widely received by the bar. 

Improvements in the mechanics of th 
makeup of the second edition should be noted, 
We now find a regularly organized Table of 
Contents, which makes it much easier to fing 
what one is looking for. 

The helpful “Steps” are retained. Theg 
“Steps” are short summaries of the tim 
limits and steps to be taken to complete ap 
appeal to the Circuit Court of Appeals fo, 
the Ninth Circuit, from the District Court, 
from the Federal Trade Commission, from 
the Interstate Commerce Commission, anj 
from the United States Board of Tax Ap. 
peals. 

The Appendix contains the Rules of th 
Circuit Court for the Ninth Circuit a 
amended and effective April 15, 1929, and 
also the Rules of Admiralty. There are algo 
helpful reference tables and indices. 

The author’s statement is true that “The 
Manual is not intended as an encyclopedia of 
practice and procedure but merely a quick, 
ready guide to the statutes, rules and deci- 
sions governing the essential procedural 
steps.” A book such as Zoline’s Federal dp- 
pellate Jurisdiction and Procedure is no doubt 
more complete, but O’Brien’s Manual is in- 
dispensable for practice in this circuit, be 
cause of its accuracy and conciseness. 
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Corporations= 
Any where— 


@When you have a company to incor- 
porate in any state other than Cali- 
fornia, or — 


@When you have a company to qualify 
in any state as a foreign corporation — 


@You have, readily available thru our 
organization, a service complete, com- 
petent and economical for just the as- 
sistance you need. 


@ Dealing only with members of the Bar 
—organized in 1902 — our experience 
and reputation constitute a reliable 
safeguard for your corporate matters 
anywhere. 


UNITED STATES 
CORPORATION 
COMPANY 


New York Van Nuys Building Chicago 
Dover, Del. Los Angeles St. Louis 
Albany, N. Y. Minneapolis 
Baltimore, Md. TUcker Philadelphia 
Jersey City, N. J. 8764 Tallahassee, Fla. 
Washington, D. C. Carson City, Nev. 
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Prominent 
Broker“ 


A man who controls branches all over the Coast, 
says: 

“In a market such as we have had during the past 
two years, my nerves were so jangled that I could 
not sleep. On the advice of one of our most con- 
servative physicians, | came to your system. After 
the first three lessons, I again knew what sound 
sleep was, and the wonderful re-invigoration that 
a man in middle-life can have.” *Name on request. 





My system ts individual—You are my only problem. 











A DEMONSTRATION WILL CONVINCE YOU 
Al Williams 


Conditioner of Men Booklet on Request 
| Wi li Physical Conditioning for a« 
A LEETAMS Basiness & Professional Men 
LOS ANGELES SAN FRANCISCO OAKLAND 
SPRING ARCADE BLDG. 425 BUSH STREET RICHFIELD BUILDING 
FABER 3254 DOUGLAS 3260 GLENCOURT 4673 
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Hovis-Baker 
Printing & Mailing Company 


PRINTING 
MIMEOGRAPHING 


MULTIGRAPHING 


116 Henne Building 
122 West Third Street VAndike 5854 
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POLICIES OF TITLE INSURANCE 
GUARANTEES OF TITLE 


ESCROWS 
34 YEARS OF DEPENDABLE SERVICE 


TITLE GUARANTEE & [RUST 


TITLE a es G 
Broadway at Fifth, Los Angeles 
Capital and Surplus $7,000,000.00 
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JUST OFF THE PRESS! 


ESSAYS 


in the 


LAW OF LIBEL 


AN INTERESTING, PRACTICAL AND THOROUGHLY 
ANNOTATED POPULAR SIZED VOLUME BY 


LEON R. YANKWICH, J. D., L.L.D. 


Judge of the Superior Court of Los Angeles County 


The book is not a slavish summary or digest of 
opinion but a reasoned discussion of the most fund- 
amental problems in the LAW OF LIBEL, CON- 
TEMPT, CRIMINAL LIBEL and kindred topics 
by one eminently qualified as an authority in this 
intricate branch of the law. 


POPULAR PRICED EDITION 


$4.75 
PARKER, STONE & BAIRD CO. 


PUBLISHERS 
241 East Fourth Street — TRinity 5206 


P.S. We are also publishing the latest revised edition 


of the CITY CHARTER 1: you 


want a copy, place your order now. Price $1.25 











